
Participation agreements: 
the double duty trap
Participation agreements between individuals have
become popular in leasehold enfranchisement. Tamara
Solecki of Pemberton Greenish considers how the double
stamp duty pitfall in such agreements is best dealt with
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P articipation agreements have be-
come a very popular venture in
leasehold enfranchisement. They

involve a group of individuals (usually
existing leaseholders) entering into an
agreement between themselves and a
company (which they have set up).
They agree that the company should
purchase the freehold of their building,
and then grant them new leases in
exchange for their individual contri-
butions towards the freehold purchase
price. These individuals are share-
holders (and also usually directors) 
of the company, and their shares gener-
ally reflect their individual financial
contributions (see figure 1).

The company (and thus its members)
will be liable to the full ad valorem stamp
duty on the purchase of the freehold, as
a purchase price is paid to the vendor
by the company (assuming the value 

is over the current limit of £60,000).
However, the question that plagues
practitioners and clients alike is whe-
ther the next set of transactions – the
grant of individual leases – is liable to
full stamp duty as well? If so, is there a
way to avoid it? (See figure 2.)

Take the following example: A, B, C
and D form a company (E) in order 
to purchase the freehold of property X
for the sum of £500,000 from a vendor.
They each purchase a quarter of the
shares in E to the value of £500,000. 
E then purchases the freehold from 
the vendor, and subsequently grants
individual leases to A,B, C and D
respectively. Will A, B, C and D have 
to pay full stamp duty on the grants 
of the leases, as well as via E on the 
purchase of the freehold?

The deed and grant of lease
In order for the prospective lessees to
avoid the full charge to stamp duty, 
the deeds containing the grant of 
the leases must come within paragraph
13 of Schedule 13, Part II of the Finance

Act 1999, which imposes a fixed duty 
of £5 on those leases which do not come
within Paragraphs 11 and 12 of the same
Schedule (see box on page 23).

Paragraph 11 deals with leases of less
than a year, and so does not apply in our
situation. Paragraph 12 deals with all
other leases (more than a year of defi-
nite term, and any indefinite term) 
and imposes certain rates of stamp
duty, depending on the value of the con-
sideration involved1. Equally, our leases
do not come within paragraph 12, as the
deeds on their face would not contain
any consideration. Therefore, they must
come within paragraph 13.

The participation agreement
However, there still remains the 
matter of the participation agreement.
Of course, this may never be presented
to the Stamp Office, as it is a private 
and confidential agreement between
members and there is no obligation for
such presentation. Yet, if the participa-
tion agreement contains an agreement
to lease (which, in this situation, it isINDIVIDUAL LEASEHOLDERS
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bound to do), then several problems
arise:

• leases executed on or after 6 May
1994 must either contain a certificate
to the effect that there was no prior
agreement, or be stamped with a
stamp denoting either that the agree-
ment is not chargeable with duty, 
or that the duty has been paid on the
agreement;

• agreements for lease are subject 
to full stamp duty if they are for 
consideration; and

• agreements for lease in participation
structures do not have a premium or
rent provisions (as the grants are gra-
tuitous), but they do usually contain
a provision that the grant of a lease is
in exchange for the payment of the
freehold purchase price money into
the company by its members.

Thus, a practitioner will have a
choice – either not to disclose the 
agreement to lease (which would
amount to at least misconduct) or to
find a satisfactory solution.

The consideration issue
Most participation agreements are
either agreements to grant leases or con-
tain agreements to grant leases, as in 
a transaction such as this. It is their 
purpose to do so. Thus a typical clause
will be:

Upon completion of the purchase of the
freehold… by the Tenants’ Company… 
the Buyers… shall (as shareholders of 
the Tenants’ Company) procure that the
Tenants’ Company grants to each of 
the Buyers a lease of the Flat shown
against his name in the First Schedule 
for a term of 999 years at a peppercorn
rent but otherwise upon the same terms
and conditions.

An agreement for a lease is subject 
to full stamp duty (paragraph 14(1),
Schedule 13 of the 1999 Act) as an actual
lease for the term and consideration pro-
vided in the agreement. Thus, if there is
consideration it will be chargeable.

In a normal situation, the con-
sideration would be rent and/or the
premium, and this would be contained
in the agreement and the lease – in
which case, full stamp duty would only
be paid once as credit is given.

In a participation agreement sce-
nario, however, there is no premium 
as such, nor rent, but there is usually

another type of consideration – the
money that has been lent to the com-
pany in order to purchase the freehold,

which is to be released in exchange for
the grant of the leases:

The consideration for the grant of each
new 999-year lease shall be the release of
the aggregate balance of the amounts of 
the loan paid or payable to the Tenants’
Company… by the Buyer to whom the
new 999-year lease is granted.

Thus, whilst the lease itself is only
subject to a fixed stamp duty of £5, the
participation agreement is potentially
liable to full stamp duty for the consi-
deration that has been provided to
purchase the freehold.

This, of course, means that the 
members of the participation agreement
will be potentially liable twice. It 
also means that as we have now identi-
fied a consideration for the leases, the
deeds containing the grants of lease may
no longer be eligible for a fixed duty
charge of £5, but would come under
paragraph 12 and so be subject to its 
full-value rates. 

‘One means of
avoiding a double

charge to full
stamp duty is

through the careful
drafting of the
participation
agreement.’

LEASE
Charge
10. Stamp duty is chargeable on a lease.

Rates of duty
11. In the case of a lease for a definite term less than a year the duty is as

follows…

12.(1) In the case of a lease of land for any other definite term, or for an
indefinite term, the duty is determined as follows.

(2) If the consideration or part of the consideration moving to the lessor
or to any other person consists of money, stock, security or other
property, the duty in respect of that consideration is the same as 
that on a conveyance on a sale for the same consideration2.
But if:

(a) part of the consideration is rent; and
(b) that rent exceeds £600 a year

the duty is calculated as if paragraph 1 of the Table in paragraph 4 of
this Schedule were omitted.

(3) If the consideration or part of the consideration is rent, the duty in
respect of that consideration is determined by reference to the rate or
average rate of the rent…3

13.Stamp duty of £5 is chargeable on a lease not within paragraph 11 or 12
above.

Finance Act 1999, Schedule 13, Part II
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So is there any way to avoid this? A
scheme that has grown in prevalence 
is to declare that the tenants’ company
will hold the freehold upon trust 
to grant new leases. But there always
remains the danger that they will be
deemed to be bargain instruments that
are intended to transfer property from
vendor to purchaser, and not simple
declarations of trust so as to benefit
from a fixed duty of £54.

Possible solutions
A solution is to draft the participating
agreement in such a way that it avoids
making the payment of the purchase
money for the freehold to the company
in exchange for the grants of the leases.
Rather, the agreement should state 
that the payment of the money is in
exchange for the company (through 
it members) agreeing to buying the free-
hold. This will not incur a charge to
stamp duty. To err on the side of cau-
tion, it would be advisable to draft two
participating agreements, both done by
deed (so that the agreements are bind-
ing even if without consideration). The
first of these contains the obligation by

the company to grant leases to the indi-
vidual members. The second contains
the promise that the members will pay
the purchase price and expenses money

into the company, and that they will
ensure that the company buys the 
freehold. If the agreements are in 
deed form, they will not require any
consideration – the obligations can be

drafted so that they are independent
and there is no mention of any ex-
changes. In this way, it will be possible
to argue that the grant of the leases is
without consideration, and that the
agreement to lease is without consi-
deration, avoiding the charge to full
stamp duty. 

Conclusion
The charge to full stamp duty can 
be avoided in the above context if the
following guidelines are adopted:

• Each deed grant of a lease must state
that the grant is to be made free of
consideration.

• Any participating agreement must
avoid making the payment of the
purchase money into the company
by the potential lessees ‘in exchange’
for the granting of the leases.

• It is advisable to draft two participat-
ing agreements – one containing the
agreement to grant the leases for no
consideration, the second containing
the obligations of the company and
its members, including the agree-
ment to purchase the freehold.

• By drafting both agreements in 
deed form, one avoids any dangers
of contractual invalidity.

Of course, the above solution can
always be challenged by the Stamp
Office itself. However, this article does
hopefully provide an arguable case
against any such challenge.

Tamara Solecki is a barrister at
Pemberton Greenish.

‘An agreement for 
a lease is subject 

to full stamp 
duty as an actual

lease for the 
term and

consideration
provided in the

agreement.’

Footnotes:
1. Unless the value is £60,000 or

under.

2. The duties are contained in Part I,
s4 of the same Schedule and range
between nil and 3.5%, depending
on the value or amount of the 
consideration.

3. The duties range between nil and
24%, depending on the value of 
the rent.

4. Part III, paragraph 17(1), Schedule
13, Finance Act 1999. See also 
Wills J in Chesterfield Brewery Co v
IRC [1899] 2 QB 12.
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WORK IN THE PUBLIC SECTOR

Acting on your behalf
Catherine Sanders of the Official Solicitor and 
Public Trustee Office discusses how the two offices
now co-exist

T his article looks at the background
to both the Official Solicitor and
Public Trustee’s offices and exam-

ines the nature of the trust and estates
work carried out by the newly created
Official Solicitor and Public Trustee
Office.

Why is there a Public Trustee? 
The Public Trustee was originally cre-
ated by the Public Trustee Act 1906 to
provide an executor and trustee service
to the general public on a non profit-
making basis. Although the post of
Public Trustee is filled by an individual,
it is a trust corporation and hence 
the Public Trustee is an enduring and
perpetual trustee. 

The reason for setting up the Public
Trustee Office (PTO) in 1906 was
because, at that time, it was difficult to
persuade private individuals to accept
the onerous responsibilities of trustee-
ship. When they did agree to act, it was
quite common for the beneficiaries to
suffer loss due to the private trustee’s
incompetence and dishonesty. The
Public Trustee was a popular choice of
trustee, not least because the position
was backed by the consolidated fund
through the Treasury to ensure the pro-
tection of assets held in trust. 

In its heyday, the PTO administered
over 26,000 trusts, including some with
a very high profile, such as the Titanic
disaster fund. However, from the 
1920s, other trust corporations, such 
as banks and insurance companies,
became active in trust administration
and, over time, with better protection
being offered by the Law Society (such
as the compensation fund and compul-
sory negligence insurance), solicitors
became a more common choice of
trustee. These factors caused the
demand for the Public Trustee’s services

to decline and, in recent years, they
have adopted a ‘last resort’ policy for
the acceptance of new work.

What was the PTO?
In 1987, Stewart House – the building in
Kingsway originally built to house the
PTO in 1915 – became the home of the
newly formed PTO. The PTO brought
together a number of different organisa-
tions within the Lord Chancellor’s
Department responsible for administer-
ing the affairs of private individuals. In
addition to the Trust Division, there

were three other core business areas.
The Court Funds Office was the office of
the Accountant General of the Supreme
Court, essentially providing a banking
and investment service for funds held 
in the Court. The Protection Division
and Receivership Division carried out
the office’s mental health functions,
with the Public Trustee acting as
receiver for those individuals incapable
of managing their affairs due to a

mental disorder and supervising pri-
vate receivers. On 1 July 1994, the PTO
became an executive agency and a chief
executive was appointed to act as Public
Trustee and Accountant General of the
Supreme Court.

What happened to the PTO?
Unfortunately, the new organisation did
not achieve the improvements hoped for
in terms of management and delivery of
services and the five-year review of the
office (known as the Quinquennial Review
(QQR)) published in November 1999 rec-
ommended radical changes (see Henry
Frydenson’s article for a summary of the
two consultation papers which precede
this review, and further details of the
QQR). The QQR was followed by a
report by the Lord Chancellor, Making
Changes: The Future of the Public Trust
Office in April 2000 (see Trusts and Estates
Law Journal May 2000, June 2000 and
April 2001 issues) giving those involved
in trust, receivership and protection
work an opportunity for consultation. As
a result, the PTO ceased to exist on 1
April 2001. Its trust work was transferred
to the Official Solicitor (OS), who had an
existing trust function, and the work of
the Court Funds Office was transferred
to the Court Service. Its mental health
functions, including the registration of
powers of attorney, were to be carried
out by a new organisation called the
Public Guardianship Office, sited within
the Court of Protection, with temporary
offices in Stewart House pending its sale
and a move to new accommodation in
Archway.

Why is there an OS?
Section 90 of the Supreme Court Act 1981
provides for the OS to perform such
duties in relation to the Supreme 
Court as the Lord Chancellor may from

‘The demand for
the Public Trustee’s

services [has
declined], and in
recent years, they
have adopted a

“last resort” policy
for the acceptance

of new work.’

ENDURING POWERS OF ATTORNEY

‘Something is rotten in 
the state of Denmark’
(Hamlet, Act 1, Scene 4)

Henry Frydenson of ACTAPS and Berwin Leighton
Paisner analyses the problems encountered with the
existing law governing Enduring Powers of Attorney

T he issue of looking after the finan-
cial affairs of the elderly has, given
the existence of an increasingly

ageing population (currently one person
in six is now over the retirement age),
become an important issue. On 10
March 1986, The Enduring Powers of
Attorney Act 1985 (EPA 1985) came into
force to address this situation. This piece
of legislation enabled the elderly to
confer legal authority upon somebody
else to look after their affairs when they
are no longer able to do so themselves.

However, this Act has many loop-
holes and runs the risk of being
identified as a ‘soft target’ by fraudsters.
Indeed, the Chant Report (Quinquennial
Review – see later) stated that Enduring
Powers of Attorney (EPAs) are currently
afflicted by ‘widespread abuse’.
Considerable anecdotal evidence also
supports this assertion.

This view is fuelled by the analysis of
the difficulties facing the Court of
Protection and the Public Trust Office
(PTO) (now the Public Guardianship
Office, (PGO)) which are discussed
below. (See the article by Catherine
Sanders in this journal for a history of the
PGO and a discussion of how the PGO
and the Official Solicitors Office co-exist.)

Receivers
Replacement of receivers
The choice of suitable people to become
receivers, and the way in which a
receiver can be replaced without notifi-
cation to relatives, is a source of
concern. Indeed, the chief executive 
of the former PTO admitted that diffi-
culties can arise because the 

obligation is upon the receiver to notify
family members and then to inform the
PGO of whom they have notified. The
issue is exacerbated by the fact that
there is currently no check as to whether
or not a particular person has been noti-
fied.

References for receivers
There is no test of suitability to act as 
a receiver in order to highlight the

financially unreliable or even dishonest.
The only reference required for a
receiver is a personal reference that
need not be from an official source –
even a reference from a friend would
suffice. Furthermore, there are no
checks on police records, nor any credit
checks.

Accounts
The accounts required by the former
PTO are not required to be in any

detailed form and do not need to be
supported by receipts.

‘General visitors’ for the entire country 
Although there are some 40,000 patients
in the Court of Protection, there are 
relatively few ‘general visitors’ who are
charged with investigations and going
out to check on those patients.

EPAs
The point at which registration occurs
The registration of an EPA is entirely
dependent upon the subjective judge-
ment of the attorney that the donor is 
becoming incapable of managing their
affairs. No evidence is required by 
the court. There is a real concern that
only an estimated 5% of EPAs have been
registered. However, it should be noted
that because there is no obligation to
register, no one is quite sure how many
EPAs are actually in existence. 

Premature registration
Registration of an EPA when the 
donor still has capacity can also cause
problems. This is because once the
power is registered it can only be
revoked by the court. This process can
be time-consuming, thus giving an irre-
sponsible or untrustworthy attorney the
opportunity to do a lot of damage.

A proper explanation
The donor of an EPA, even though 
at the time they had the capacity to 
sign the EPA, may not have had the
effects or significance of the documents
they were signing properly explained to
them.

‘There is no test of
suitability to act as 
a receiver in order
to highlight the

financially
unreliable or even

dishonest.’

FIDUCIARY DUTY OF GUARDIANS

An express trustee?
John Hockley of Francis Burt Chambers examines a
recent Australian High Court decision which held that a
guardian purchasing property from an estate is not an
'express trustee', and a claim for rescission can be
barred by the Statute of Limitations

T here is an old adage that says:
‘There is nothing better than a
will to cause a schism between

family members.’ Many practitioners
can attest to the fact that this adage is
certainly true in regard to the rela-
tionships between the children of a
deceased’s first marriage and his second
wife. In recent times, the High Court of
Australia (HCA) has had reason to con-
sider the truth behind this saying.

Family disputes that reach the law
reports are often fought with great feroc-
ity, with litigation at times seemingly
endless, both as to duration and the
number of actions. In Clay v Clay [2001],
the HCA of Australia considered a dis-
pute involving issues such as whether a
guardian owed a fiduciary duty to her
stepchildren, and whether the purchase
of the family home from the unadminis-
tered estate of her late husband was a
breach of her fiduciary duty that could
be the subject of rescission some 21 years
later. This raised issues of whether the
claim was barred by the Limitation Act
1935 (WA) and whether a guardian was
a trustee of an ‘express trust’. Please
refer to the box ‘The case of James Clay’
for the facts of this case.

The litigation
The children of the first marriage
brought a claim against the second wife,
their former guardian, seeking to set
aside the purchase of the house and that
she convey it to the trustees of the estate
with a declaration that she held it as
constructive or express trustee for that
estate. It was also claimed that Mrs Clay
held three of four undivided shares in
the house as an express trustee, one for
each of her stepchildren, with an order

that she convey those undivided inter-
ests to them. At trial, the claim was
dismissed.

On appeal, the Full Court of the
Supreme Court of Western Australia
(FCSCWA) concluded that the wife
acquired the home in breach of her fidu-
ciary duty as guardian of her three
stepchildren. The FCSCWA also held
that the action was not statute-barred. 

Limitation bars and trusts
Section 4 of the Limitation Act 1935 (WA)
(Limitation Act) imposes a 12-year limita-
tion period on the right to bring an action
to recover land. Section 24 of the Western
Australian Limitation Act is based on s24
of the Real Property Limitation Act 1833
(UK) that imposes a 12-year limitation
period on a claim for land in equity. The
trustees sought to have Mrs Clay convey
the house to them, and the three children
of the first marriage sought orders that

Mrs Clay as an express trustee ‘convey’
one fourth of the house to each of them.
Therefore, the 12-year limitation period
applied either directly under s4 or indi-
rectly via s24 of the Limitation Act.

Section 16 of the Limitation Act pro-
vides that a person who is an infant at
the time when a right of action to
recover any land shall have first accrued
may, notwithstanding that the 12 years
has expired, bring an action to recover
land ‘at any time within six years next
after’ attaining majority.

The youngest attained his majority 
in 1993, and the proceedings were 
commenced in 1994. On appeal from the
FCSCWA, the high court of Australia
(HCA) held that s25(2) of the Supreme
Court Act 1935 (WA) is derived from s25
of the Judicature Act 1873 (UK), and
states:

No claim of a cestui que trust against his
trustee for any property held on an
express trust or in respect of any breach
of such trust, shall be held to be barred
by any Statute of Limitations.

The law in England was altered by s8
of the Trustee Act 1888 (UK), the progen-
itor of s47 of the Limitation Act 1935
(WA), that, in general, an honest trustee

‘“There is nothing
better than a will
to cause a schism
between family
members.” Many
practitioners can
attest to the fact
that this adage 

is true.’

The law in Western Australia is based
on English law, and the interpretation
of the statute law together with the
equitable jurisprudence on the issue
of a guardian is of interest to
practitioners everywhere.
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